AGENDA COVER MEMO

Memorandum Date: December 31, 2009
Order Date: none, discussion only

TO: Board of County Commissioners
DEPARTMENT:  Public Works
PRESENTED BY: Marsha Miller, Bill Morgan, and Daniel Hurley

AGENDA ITEM TITLE: "No Net increase” Stormwater Policy Work Session

l. MOTION

None, discussion only.
. AGENDA ITEM SUMMARY

On November 4, 2009 the Board of County Commissioners requested staff to return for
a work session on the topic of developing a “No Net Increase” stormwater policy. Lane
County Public Works staff will provide a presentation with follow-up discussion on the
concept of a “No Net Increase” stormwater policy as well as context on the County’s
existing stormwater policies and relationships with other municipalities.

. FINANCIAL and/or RESOURCE CONSIDERATIONS

Lane County’s stormwater program is currently funded by County Road Funds. Use of
these monies is restricted to public road purposes. Non-road related stormwater
activities will need to be funded from other sources.

IV. ANALYSIS

“No Net Increase” stormwater policies are intended to prevent degradation of stormwater
quality and quantity from development activities. Such policies are commonly referred to
as “Stormwater Volume Controls” or “Hydromodification Management.” Stormwater
management has historically focused on peak-flow management to prevent flooding and
stormwater treatment to reduce poliution in receiving water bodies. Management for
stormwater volume is a recent development that is becoming increasingly common in other
states and municipalities. The Environmental Protection Agency and the Oregon
Department of Environmental Quality are currently considering adding stormwater volume
control requirements for municipalities through the National Pollutant Discharge Elimination
System (NPDES).
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Lane County's stormwater program has grown incrementally in response to increasing
federal and state mandates such as: the NPDES Phase Il permit, Total Maximum Daily
Load (TMDL) implementation for the Willamette Basin, and federal compliance standards
for Underground Injection Controls (UIC). Lane County has remained in compliance with
federal law and state permits largely through maintenance and enhancement of existing
County programs and through service agreements with the cities. As Federal/State
stormwater mandates become more stringent or as more rigorous policies are pursued at
the County Level, existing County resources/staffing and Lane County Code may be
inadequate to meet such requirements.

ALTERNATIVES/OPTIONS

Alternatives will be explored as a part of the work session.

RECOMMENDATIONS

Recommendations will be presented based on further input by the Board.

FOLLOW-UP

As directed by the Board.

ATTACHMENTS

1) A PowerPoint presentation will be given at the work session
2) DEQ’s Preliminary Draft Phase 1 NPDES Template
3) Federal Notice of EPA's intent to strengthen MS4 storm water permitting




****+Excerpt from the DEQ's "Preliminary Draft Permit Template" used
for developing Phase I NPDES Permits. Note "No Net Increase" language
on Pages 5 & 6 under "Water Quality" and "Hydromodification..."

State of Oregon
Department of Environmental Quality

October 1, 2008

Benjamin Benninghoff, Stormwater Coordinator
Surface Water Management, Water Quality Division

Subject: PRELIMINARY DRAFT PERMIT TEMPLATE

The Oregon Department of Environmental Quality (ODEQ) Stormwater Program has created a
preliminary draft permit template (template) to assist in the development of the Phase I municipal
separate storm sewer system (MS4) National Pollutant Discharge Elimination System (NPDES)
individual permits set for reissuance in 2009. The template represents the common format and
content that ODEQ is considering for the seven Phase I MS4 NPDES individual permits that will be
implemented by 33 jurisdictions’. This template is being provided for informational purposes and to
encourage public input as part of this informal public process.

The current Phase I MS4 NPDES individual permits are available for comparison on the ODEQ’s
website at: www.deq.state.or.us/wg/stormwater/municipalphl.htm . A technical support memo has
also been created to provide background information and rationale for the format, structure and
content of the template.

The preliminary draft permit template and technical support memo are living documents, and may
change based on continued discussion with the permittees, public input or as additional information
may become available. The Phase I MS4 NPDES draft permit for individuals or groups may differ
from this template based on specific watershed issues (e.g., Total Maximum Daily Loads), urban
area characteristics, or other issues unique to a permittee or co-permittee.

ODEQ will accept informal written comment on this preliminary draft permit template through

November 14, 2008. Written comment may be submitted to Benninghoff.Benjamin@deq.state.or.us
or mailed to 811 SW 6 Ave., Portland, OR. 97402-1390. ODEQ will also be holding two

discussion forums to provide another opportunity to provide input. If you have any questions, please
contact Benjamin Benninghoff, ODEQ Municipal Stormwater Coordinator at #(503) 229-5185.

Discussion Forums

October 29, 2008 November 4, 2008

2:00p.m.-5:00p.m. 2:00p.m.-5:00p.m.

1102 Lincoln St., Eugene, OR 97401 811 SW 6™ Ave., Portland, OR 97204
Suite 210 Floor 10, Rm. EQC-A.

! City of Portland including Port of Portland and Multnomah County; City of Gresham including City of Fairview and
Multnomah County; Clean Water Services including Banks, Beaverton, Comelius, Durham, Forest Grove, Hillsboro,

‘King City, North Plains, Sherwood, Tigard, Tualatin, and Washington County; Clackamas County including
Clackamas County Service District #1, Gladstone, Happy Valley, Johnson City, Lake Oswego, Milwaukie, Oregon City,
River Grove, West Linn, Wilsonville, and Oak Lodge Sanitary District; City of Salem; and City of Eugene




NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM
MUNICIPAL SEPARATE STORM SEWER SYSTEM (MS4)
Preliminary Draft Permit Template

PERMITTED ACTIVITIES

Until this permit expires or is modified or revoked, the co-permittee is authorized to implement a
stormwater management program to reduce the contribution of pollutants in stormwater to the
maximuin extent practicable (MEP), to address applicable Total Maximum Daily Load (TMDL)
waste load allocations, and to discharge municipal stormwater to waters of the state, in conformance
with all the requirements and conditions set forth in the attached schedules. Where conflict exists
between specific conditions (found in Schedules A-D) and general conditions (Schedule F), the
specific conditions supersede the general conditions.
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SCHEDULE A

Controls and Limitations for Stormwater Discharges from Municipal Separate Storm Sewer

Systems

1. Prohibit Non-stormwater Discharges
Except as provided in subsection 4.a.vii, and except as provided by another NPDES permit, non-
stormwater discharges into the MS4 are prohibited.

2. Implement the Stormwater Management Plan
Each co-permittee must implement, enforce, and measure the effectiveness of its Department-
approved Stormwater Management Plan (SWMP). The SWMPs and any Department-approved
amendments thereto, are hereby incorporated into the permit by reference. Each co-permittee is
responsible for compliance with this permit only within its jurisdiction, and is not responsible for
compliance outside its jurisdiction. The SWMPs are located in DEQ file number XXXXX.

a. For the [Co-Permittee Name]: The SWMP is the proposed SWMP submitted with the
NPDES permit re-application and received by the Department on XXX and any subsequent
changes made to the SWMP in accordance with the conditions of this permit.

b. For the [Co-Permittee Name}: The SWMP is the proposed SWMP submitted with the
NPDES permit re-application and received by the Department on XXX and any subsequent
changes made to the SWMP in accordance with the conditions of this permit.

c. For [Co-Permittee Name]: The SWMP is the proposed SWMP submitted with the NPDES

permit re-application and received by the Department on XXX and any subsequent changes
made to the SWMP in accordance with the conditions of this permit.
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3. Reduce Pollutants to the Maximum Extent Practicable
Each co-permittee must reduce the discharge of pollutants from the MS4 to the maximum extent
practicable. Compliance with the permit and implementation of the SWMP is deemed to be
compliance with this MEP requirement, unless or until the Department reopens the permit as
provided in Oregon Administrative Rule (OAR) 340-045-0040 and 0050 to require additional
controls.

4. Stormwater Management Program Requirements
Each co-permittee must implement a Stormwater Management Plan (SWMP) that includes
management practices, control techniques, and provisions for reducing the discharge of
pollutants to the maximum extent practicable as described in subsection a-h.

a.

Illicit Discharges: Co-permittees must implement and enforce a program to detect and
remove illicit discharges to the MS4. The program must:

i.
ii.
1ii.

iv.

Vi.

Vii.

Prohibit, through enforceable ordinance or other regulatory mechanism, non-stormwater
discharges into the permittee’s MS4.

Conduct on-going field screening activities during the term of the permit.

Require investigations of portions of the MS4 that, based on the results of field screening
or other relevant information, indicate a reasonable potential of contributing illicit
discharges or other non-stormwater to the system.

Prevent, contain, and respond to spills that may discharge into the MS4.

Promote public reporting of illicit discharges and maintain a system for documenting and
responding to public complaints relating to illicit discharges.

Include measurable goals to be achieved during the term of the permit.

Unless identified as a significant source of pollutants to waters of the state by any co-
permittee or the Department, the following non-stormwater discharges need not be
addressed by the co-permittee’s illicit discharge program, provided appropriate BMPs,
designed to minimize the impacts of such sources, are developed under the SWMP:
water line flushing; landscape irrigation; diverted stream flows; rising ground waters;
uncontaminated groundwater infiltration; uncontaminated pumped ground water;
discharges from potable water sources; start up flushing of groundwater wells; aquifer
storage and recovery (ASR) wells; potable groundwater monitoring wells; draining and
flushing of municipal potable water storage reservoirs; foundation drains; air
conditioning condensate; irrigation water; springs; water from crawl space pumps;
footing drains; lawn watering; individual residential car washing; flows from riparian
habitats and wetlands; dechlorinated swimming pool discharges; street wash waters;
discharges of treated water from investigation, removal and remedial actions selected or
approved by the Department pursuant to Oregon Revised Statute (ORS) Chapter 465, the
state’s environmental cleanup law; and discharges or flows from emergency fire fighting
activities where discharges or flows from fire fighting are identified as not significant
sources of pollutants to waters of the state.

Revised September 30, 2008 ’ ' QI 53



b. Industrial and Commercial Facilities: Co-permittees must implement a program to limit
pollutants in stormwater discharges to the MS4 from facilities that are subject to a
Department-issued industrial stormwater NPDES permit. Unless covered under a
Memorandum of Agreement with the Department to act as an agent for the industrial
stormwater permits, co-permittees must:

i. Screen existing and new businesses to determine whether they are subject to an industrial
stormwater NPDES permit.

ii. Notify the Department of businesses subject to an industrial stormwater NPDES permit
within 30 days after businesses are identified.

ili. Where co-permittees have identified industrial or commercial areas that they determine
are contributing a substantial pollutant loading to the MS4, they must establish priorities,
procedures and measurable goals for inspecting and implementing control measures for
such discharges.

c. Construction Sites: Co-permittees must implement and enforce a program to reduce
pollutants in stormwater runoff to the MS4 from construction activities that result in a land
disturbance of more than 1,000 square feet. The program must:

i. Include ordinances or other enforceable regulatory mechanism that requires erosion and
sediment controls designed to prevent adverse impacts to water quality.

ii. Require construction site operators to develop site plans and implement effective erosion
and sediment control best management practices.

iii. Require construction site operators to prevent or control non-stormwater waste that may
cause adverse impacts to water quality such as discarded building materials, concrete
truck washout, chemicals, litter, and sanitary waste.

iv. Conduct site plan reviews; perform on-site inspections and follow-up enforcement
actions.

v. Provide education and training to construction site operators.

vi. Include measurable goals to be achieved during the term of the permit.

d. Education and Outreach: Co-permittees must implement an education and outreach
program designed to achieve measurable changes in target audience’s behaviors. The co-
permlttees must:

i. Distribute educational materials to the community or conduct equivalent outreach
activities about the impacts of stormwater discharges on water bodies and the steps that
the public can take to reduce pollutants in stormwater runoff.

ii. Provide public education on the proper use and disposal of pesticides, herbicides,
fertilizers and other household chemicals identified by the co-permittees.

iii. Implement or participate in an effectiveness evaluation to measure the success of public
education activities during the term of this permit. The effectiveness evaluation shall
focus on quantifying changes in targeted behaviors and the results shall be used in
adaptively managing the education and outreach program.

iv. Include, as appropriate, educational activities, controls such as permits, certifications and
other measures for commercial applicators and distributors, and controls for application
of pesticides, herbicides and fertilizers in public rights-of-way and at municipal facilities.

v. Include training for municipal employees based on training materials available from the
Department, Environmental Protection Agency (EPA), or other organizations. The
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training must focus on pollution prevention and reduction from municipal operations and
stormwater pollution from activities including but not limited to park and open space
maintenance, fleet and building maintenance, new municipal facility construction and
related land disturbances, design and construction of street and storm drain systems, and
stormwater system maintenance.

vi. Include measurable goals to be achieved during the term of the permit.

e. Public Involvement and Participation: Co-permittees must adopt a public participation
process as a part of their on-going stormwater management program that provides
opportunities for the public to participate in the development, implementation and adaptive
management of the co-permittee’s SWMP. The process must include provisions for
receiving and considering public comments on the SWMP and the TMDL pollutant load
reduction benchmark evaluation conducted as part of the permit renewal application process.
This public involvement and participation requirement does not apply to adding BMPs, and
revisions or updates to existing BMPs that do not change the substance of the BMPs.

f. Post-Construction Stormwater Management: Co-permittees must implement and enforce
a program to control pollutants in stormwater runoff from new development and
redevelopment projects that create or disturb 5,000 square feet or more of impervious
surface. The program must ensure that controls are in place to prevent or minimize water
quality and quantity impacts. The co-permittees must:

i. Water Quality:

1. Require controls designed to capture and treat a minimum of 80% of the average
annual runoff volume from new or replaced impervious surfaces. Calculations must
be based on site runoff estimates and rain event characteristics appropriate for the
region or locality.

2. Require controls that include design standards targeted to achieve a minimum of 70%

. removal of Total Suspended Solids (TSS) when compared to uncontrolled runoff.
The 70% removal efficiency specifies only the design requirements and is not
intended as a basis for compliance determination of individual stormwater quality
controls.

3. Where site-specific conditions make the 80% capture and 70% TSS removal
requirements infeasible, the program must provide for opportunities such as off site
mitigation (e.g. banking) or a payment-in-lieu program.

ii. ¢
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g. Pollution Prevention:

i. Operate and maintain public streets, roads and highways in a manner designed to
minimize the discharge of stormwater pollutants to the MS4, including pollutants
discharged as a result of deicing activities.

ii. Include measurable goals to be achieved during the term of the permit.

h. Maintenance Activities: Co-permittees must develop a program to ensure that stormwater
facilities and controls are inspected and maintained. The program shall address the
following:

i. Inventory and map the location of public and private stormwater treatment facilities that
serve an impervious area greater than 5,000 square feet.

ii. Require appropriate maintenance for private stormwater treatment facilities that serve an
impervious area greater than 5,000 square feet. Co-permittees will specify the
maintenance activities to be performed and when, as well as identify the party legally
responsible for facility maintenance.

iii. Inspect private facilities or require inspections and reporting by the legally responsible
party identified in maintenance agreements.

iv. Ensure that inspections and maintenance of public and private facilities are occurring at a
frequency that is adequate to maintain effective infiltration, flow control and pollutant
removal.

v. Develop local requirements to ensure that stormwater treatment facilities are designed to
facilitate maintenance.

vi. Include measurable goals to be achieved during the term of the permit.

Note: As part of the ongoing discussions regarding permit reissuance, .ODEQ will further clarify
expectations related to the development and implementation of the maintenance activities (e.g.,
definitions, BMP type, number of facilities).

Co-permittees shall conduct a hydromodification assessment [no later than four years from the
issuance date of this permit] and a retrofit assessment [no later than four years from the issuance
date of this permit].

a. Hydromodification Assessment: The co-permittees must evaluate the effect of increased
stormwater related flows and/or volumes that can lead to stream channel erosion and/or
sedimentation. The permittees must use a systematic approach to:

1. Assess watersheds within the MS4 for stream hydromodification impacts.
ii. Prioritize hydromodification control strategies and areas.
iii. Develop appropriate management objectives and performance criteria.

Note: As part of the ongoing discussions regarding permit reissuance, ODEQ will further clarify
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expectations related to the development and implementation of the hydromodification assessment
(e.g., identification of stream channel segments susceptible to channel erosion or sedimentation).

b. Stormwater Retrofit Assessment: The co-permittees must use a systematic approach to:
i. Define retrofitting objectives.
ii. Identify potential retrofit locations and preferred treatment options.
iii. Create a retrofit project priority list.

Note: As part of the ongoing discussions regarding permit reissuance, ODEQ will further clarify

expectations related to development and implementation of the stormwater retrofit assessment (e.g.,
types of BMPs treatment options to consider). :
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****Federal notice of EPA's intent to strengthen storm water MS4 permitting.
New rules are expected by November 20
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agricultural commodities (60 FR 47487,
September 13, 1995) (FRL—4973-3).

The Agency will take separate actions
to propose revocation of any affected
tolerances that are not supported for
import purposes only.

B. Docket Content

1. Review docket. The registration
review docket contains information that
the Agency may consider in the courge
of the registration review. The Agency
may include information from its files
including, but not limited to, the
following information:

¢ An overview of the registration
review case status.

e A list of current product
registrations and registrants.

* Federal Register notices regarding
any pending registration actions.

» Federal Register notices regarding
current or pending tolerances.

» Risk assessments.

¢ Bibliographies concerning current
registrations.

o Summaries of incident data.

¢ Any other pertinent data or
information.

The docket contains a document
summarizing what the Agency currently
knows about the ethylene case and a
preliminary work plan for anticipated
data and assessment needs. Additional
documents provide more detailed
information. During this public
comment period, the Agency is asking
that interested persons identify any
additional information they believe the
Agency should consider during the
registration review of the pesticide
ethylene. The Agency identifies in the
docket the areas where public comment
is specifically requested, though
comment in any area is welcome.

2. Other related information. More
information on the ethylene cass,
including the active ingredients for the
case, may be located in the registration
review schedule on the Agency’s
website at http://www.epa.gov/
oppsrrd1/registration_review/
schedule.htm. Information on the
Agency’s registration review program
and its implementing regulation may be
seen at http://www.epa.gov/oppsrrd1/
registration_review.

3. Information submission
requirements. Anyone may submit data
or information in response to this
document. To be considered during a
pesticide’s registration review, the
submitted data or information must
meet the following requirements:

o To ensure that EPA will consider
data or information submitted,
interested persons must submit the data
or information during the comment
period. The Agency may, at its

discretion, consider data or information
submitted at a later date.

¢ The data or information submitted
must be presented in a legible and
useable form. For example, an English
translation must accompany any
material that is not in English and a
written transcript must accompany any
information submitted as an ’
audiographic or videographic record.
Written material may be submitted in
paper or electronic form,

¢ Submitters must clearly identify the
source of any submitted data or
information.

¢ Submitters may request the Agency
to reconsider data or information that
the Agency rejected in a previous
review. However, submitters must
explain why they believe the Agency
should reconsider the data or
information in the pesticide’s
registration review.

As provided in 40 CFR 155.58, the
registration review docket for the
ethylene case will remain publicly
accessible through the duration of the
registration review process; that is, until
all actions required in the final decision
on the registration review case have
been completed.

List of Subjects

Environmental protection, Pesticides
and pests.

Dated: December 16, 2009.
Keith A. Matthews,
Acting Director, Biopesticides and Pollution
Prevention Division, Office of Pesticide
Programs.
[FR Doc. E9—-30622 Filed 12--24-09; 8:45 am]
BILLING CODE €560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OW-2009-0817; FRL-9095-3]

Stakeholder Input; Stormwater
Management Including Discharges
From New Development and
Redevelopment

AGENCY: Environmental Protection
Agency.
ACTION: Notice.

1gEner € am. The
PUrpose of this Hotice 1S to request mput
from the public to help EPA shape such

()23

a comprehensive program and to
announce EPA’s intent to hold several
public “listening sessions” in January
2010. EPA seeks input on this
undertaking regarding performance,
effectiveness and cost of stormwater
control measures; ecological data,
including ecological benefits from
stormwater controls; technical
information on design, implementation
and operation and maintenance of
stormwater control measures;
suggestions for how the existing
program may be modified to better mest
the goals of the Clean Water Act; and
any other information that may help
EPA develop improvements to the
existing program, including better
control of pollutants in stormwater from
the built environment created by
development and redevelopment.
DATES: Written comments must be
submitted on or before February 26,
2010.

ADDRESSES: Submit your comments,
identified by Docket ID No, EPA-HQ-
OW-2009-0817, by one of the following
methods:

» http://www.regulations.gov: Follow
the online instructions for submitting
comments.

® E-mail: OW-Docket®epa.gov,
Attention Docket ID No. EPA-HQ-OW-
2009-0817.

o Fax:202-566—9744.

o Mail: Water Docket, U.S.
Environmental Protection Agency, Mail
code: 4203M, 1200 Pennsylvania Ave.,
NW., Washington, DC 20460. Attention
Docket ID No. EPA-HQ-OW-2009-
0817. .
¢ Hand Delivery: Water Docket, EPA
Docket Center, EPA West Building
Room 3334, 1301 Constitution Ave.,
NW., Washington, DC, Attention Docket
ID No. EPA-HQ-OW-2009-0817. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-OW--2009-
0817. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless

né| the comment includes information

claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI ar otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “‘anonymous access” system, which
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means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA's public docket, visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
FOR FURTHER INFORMATION CONTACT: For
further information on the notice,
contact Jonathan Angier, EPA
Headquarters, Office of Water, Office of
Wastewater Management at tel.: 202—
564—0729 or e-mail:
angier.jonathan®epa.gov.

Public Listening Sessions: EPA will
hold several informal public listening
sessions in January 2010 to gather input
on possible regulatory changes to the
stormwater program. The public
listening sessions will provide a review
of EPA’s current regulatory approach to
permitting stormwater discharges, a
summary of the recommendations from
the National Research Council report
Urban Stormwater Management in the
United States (The National Academies
Press, 2009), and potential
considerations for regulatory changes to
strengthen the program. The public
listening sessions will afford an
opportunity for the public to provide
input on regulatory actions that EPA is
considering. Brief oral comments (three
minutes or less) will be accepted at the
sessions, and written statements will be
accepted. The dates and locations of the
listening sessions are as follows:

¢ January 19, 2010, 10 a.m. to 3 p.m.
at EPA Region 5 Office, 77 W. Jackson
Blvd., Chicago, IL 60604

¢ January 20, 2010, 10 a.m. to 3 p.m.
at EPA Region 9 Office, 75 Hawthorne
Street, San Francisco, CA 94105

¢ January 25, 2010, 10 a.m. to 3 p.m.
at EPA Region 8 Office, 1595 Wynkoop
Street, Denver, CO 802021129

¢ January 26, 2010, 10 a.m. to 3 p.m.
at EPA Region 6 Office, 1445 Ross
Avenue, Suite 1200, Dallas, Texas 75202

e January 28, 2010, 10 a.m. to 3 p.m.
at EPA HQ Office, Ariel Rios Building,
1200 Pennsylvania Ave. NW.,
Washington, DC 20004

In order to provide adequate seating
for those wishing to attend EPA’s public
listening sessions, interested
individuals must register to attend by
January 15, 2010 on the Internet at
http://www.epa.gov/npdes/stormwater/
rulemaking.

SUPPLEMENTARY INFORMATION:
L General Information

A. How Can I Get Copies of This
Document and Other Related
Information?

1. Docket. EPA has established an
official public docket for this action
under Docket ID No. EPA-HQ-OW-
2009-0817. The official public docket is
the collection of materials that is
available for public viewing at the Water
Docket in the EPA Docket Center, (EPA/
DC) EPA West, Room 3334, 1301
Constitution Ave., NW., Washington,
DC. Although all documents in the
docket are listed in an index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Publicly available docket materials are
available in hard copy at the EPA
Docket Center Public Reading Room,
open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 5661744,
and the telephone number for the Water
Daocket is (202) 566~2426.

2. Electronic Access. You may-access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. Electronic
versions of this notice and other
stormwater documents are available at
EPA'’s stormwater Web site http://
www.epa.gov/npdes/stormwater/
rulemaking.

An electronic version of the public
docket is available through EPA’s
electronic public docket and comment
system, EPA Dockets. You may use EPA
Dockets at http://www.epa.gov/edocket/
to submit or view public comments,
access the index listing of the contents
of the official public docket, and to
access those documents in the public
docket that are available electronically.
Once in the system, select “‘search”,
then key in the appropriate docket
identification number.

Certain types of information will not
be placed in the EPA Dockets.
Information claimed as CBI and other
information whose disclosure is
restricted by statute, which is not

included in the official public docket,
will not be available for public viewing
in EPA'’s electronic public docket. EPA
policy is that copyrighted material will
not be placed in EPA’s electronic public
docket but will be available only in
printed, paper form in the official public
docket. Altgough not all docket
materials may be available
electronically, you may still access any
of the publicly available docket
materials through the docket facility
identified in Section L.A.1.

Submitting CBI. Do not submit this
information to EPA through
regulations.gov or e-mail. Clearly mark
all of the information that you claim to
be CBI. For CBI information on
computer discs mailed to EPA, mark the
surface of the disc as CBI. Also identify
slectronically the specific information
contained in the disc or that you claim
is CBI. In addition to one complete
version of the specific information
claimed as CBI, you must submit a copy
that does not contain the information
claimed as CBI for inclusion in the
public document. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR Part 2.

It is important to note that EPA’s
policy is that public input, whether
submitted electronically or in paper,
will be made available for public
viewing in EPA’s electronic public
docket as EPA receives them and
without change, unless the input
contains copyrighted material, CBI, or
other information whose disclosure is
restricted by statute. When EPA
identifies any input containing
copyrighted material, EPA will pravide
a reference to that material in the
version of the document that is placed
in EPA’s electronic public docket. The
entire printed submittal, including the
copyrighted material, will be available
in the public docket.

Documents submitted on computer
disks that are mailed or delivered to the
docket will be transferred to EPA’s
electronic public docket. Input that is
mailed or delivered to the Docket will
be scanned and placed in EPA’s
electronic public docket. Where
practical, physical objects will be
photographed, and the photograph will
be placed in EPA’s electronic public
docket along with a brief description
written by the docket staff.

B. How and to Whom Do I Submit
Input?

You may submit input electronically,
by mail, through hand delivery/courier,
or in person by attending one of the 5
listening sessions. To ensure proper

receipt by EPA, identify the appropriate
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docket identification number in the
subject line on the first page of your
input. Please ensure that your input is
submitted within the specified comment
period.

1. Electronically. If you submit
electronic input as prescribed below,
EPA recommends that you include your
name, mailing address, and an e-mail
address or other contact information in
the body of your comment. Also include
this contact information on the outside
of any disk or CD-ROM you submit, and
in any cover letter accompanying the
disk or CD-ROM. This ensures that you
can be identified as the submitter of the
comment and allows EPA to contact you
in case EPA cannot read your submittal
due to technical difficulties or needs
further information on the substance of
your input. EPA’s policy is that EPA
will not edit your input, and any
identifying or contact information
provided in the body of the text will be
included as part of the input that is
placed in the official public docket, and
made available in EPA’s electronic
public docket. If EPA cannot read your
submittal due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
input.

1. EPA Dockets. Your use of EPA’s
electronic public docket to provide
input to EPA electronically is EPA’s
preferred method for receiving
comments. Go directly to EPA Dockets
at http://www.epa.gov/edocket, and
follow the online instructions for
submitting input. Once in the system,
select “‘search”, and then key in Docket

-ID No. EPA-HQ~OW-2009-0817. The
system is an ‘‘anonymous access”
system, which means EPA will not
know your identity, e-mail address, or
other contact information unless you
provide it.

ii. E-mail. Input may be sent by
electronic mail (e-mail) to ow-
docket@epa.gov, Attention Docket ID
No. EPA-HQ-0OW-2009-0817. In
contrast to EPA’s electronic public
docket, EPA’s e-mail system is not an
“anonymous access’’ system. If you
send an e-mail directly to the Docket
without going through EPA’s electronic
public docket, EPA’s e-mail system
automatically captures your e-mail
address. E-mail addresses that are
automatically captured by EPA’s e-mail
system are included as part of the
submittal that is placed in the official
public docket, and made available in
EPA’s electronic public docket.

ifi. Disk or CD~ROM. You may submit
input on a disk or CD-ROM that you
mail to the mailing address identified in
this section. These electronic
submissions will be accepted in

Microsoft Word or ASCII file format.
Avoid the use of special characters and
any form of encryption.

2. By Muil. Send the original and three
copies of your input to: Water Docket,
Environmental Protection Agency,
Mailcode: 4101T, 1200 Pennsylvania
Ave., NW,, Washington, DC 20460,
Attention Docket ID No. EPA-HQ-OW-
2009-0817,

3. By Hand Delivery or Courier.
Deliver your input to: Public Reading
Room, Room B102, EPA West Building,
1301 Constitution Avenue, NW.,

- Washington, DC 20004, Attention

Docket ID No. EPA-HQ-OW-2009-
0817. Such deliveries are only accepted
during the Docket’s normal hours of
operation (8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays).

II. Background

Statutory and Regulatory Overview

Under section 402{p) of the Clean
Water Act, the Environmental
Protection Agency regulates stormwater
discharges from municipal separate
storm sewer systems (publicly owned
conveyances or systems of conveyances
that discharge to waters of the U.S. and
are designed or used for collecting or
conveying storm water, are not
combined sewers, and are not part of a
publicly owned treatment works),
stormwater discharges associated with
industrial activity, and stormwater
discharges from construction sites of
one acre or larger. See 40 CFR 122.26(a).
Under EPA's regulations, these
stormwater discharges are required to be
covered by National Pollutant Discharge
Elimination System (NPDES) permits.

EPA developed the stormwater
regulations under section 402(p) in two
phases, as directed by the statute. In the
first phase, under section 402(p)(4), EPA
promulgated regulations establishing
application requirements for NPDES
permits for stormwater discharges from
medium and large municipal separate
storm sewer systems (MS4s) (serving
populations of 100,000 or more) and
stormwater discharges associated with
industrial activity. EPA published the
final Phase I rule on November 16, 1990
(55 FR 47990). See 40 CFR 122.26. The
Phase I rule, among other things,
defined ‘‘stormwater discharges
associated with industrial activity” to
include construction sites of five acres
or larger. 40 CFR 122.26(b)(14)(x). In the
second phase, under section 402(p)(5)
and (6), EPA was required to conduct a
study to identify other stormwater
discharges that needed further controls
to protect water quality, report to
Congress on the results of the study, and

to designate for regulation additional
categories of stormwater discharges not
regulated in Phase 1. EPA promulgated
the Phase II rule on December 8, 1999,
designating small MS4s and small
construction sites (1-5 acres) and
requiring NPDES permits for these
discharges. 64 FR 68722,

With respect to MS4s, the Phase I
regulations are primarily application
requirements that identify components
that must be addressed in permit
applications from large and medium
MS4s. The regulations require these
MS4s to develop a stormwater
management program (SWMP), track
and oversee industrial facilities
regulated under the NPDES stormwater
program, conduct monitoring, and
submit periodic reports.

Under the Phase II rule, regulated
small MS4s are generally defined as any
MS4 that is not already covered by the
Phase I program and that are located
within the urbanized area boundary as
determined by the U.S. Decennial
Census. Separate storm sewer systems
such as those serving military bases,
universities, large hospital or prison
complexes, and highways are also
included in the definition of *‘small
MS4.” 40 CFR 122.26(b)(16). In
addition, a small MS4 located outside of
an urbanized area may be designated as
a regulated small M54 if the NPDES
permitting authority determines that its
discharges cause, or have the potential
to cause, an adverse impact on water
quality. See 40 CFR 122.32(a)(2),
123.35(b)(3).

Phase II stormwater regulations also
require that the MS4, under the permit,
implement stormwater management
programs (SWMPs), and require that the
SWMPs include six minimum control
measures. The minimum control
measures are: Public education and
outreach, public participation and
involvement, illicit discharge detection
and elimination, construction site runoff
control, post construction runoff
control, pollution prevention and good
housekeeping. Regulations applicable to
Phase Il MS4 permits are found in 40
CFR 122.30-122.37. In general, Phase II
MS4 permits are general permits,
although small MS4s may apply for
individual permits under the Phase I
rule’s application provisions in 40 CFR
122.26(d).

Under section 402(p)(6), EPA is
authorized to designate additional
stormwater discharges to be regulated
other than those already regulated, and
to establish a comprehensive program to
regulate them. In addition, under EPA’s
stormwater regulations, EPA (or States
authorized to administer the NPDES
program) may require NPDES permits
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for currently unregulated stormwater
discharges by designating discharges
pursuant to 40 CFR 122.26(a)(9)(i)(C) or
{D).

National Research Council Report

In 2006, EPA asked the National
Research Council (NRC) to conduct a
review of its stormwater program,
considering all entities regulated under

the program, i.e,, municipal, industrial
and construction . B
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acces'sgd at: hitp.//dels.nas.edu/dels/
rpt_briefs/

stormwater discharge_final.pdf. A full
copy of the report can be obtained from
The National Academies Press, http://
books.nap.edu/

catalog.php?record id=12465. A
prepublication copy is available at:
http://www.epa.gov/npdes/pubs/
nrc_stormwaterreport.pdf.

EPA shares the g]RCp Committee’s
perspective that it is imperative that the
stormwater regulations be as effective as
possible in protecting water quality. The
NRC Report has provided EPA with the
opportunity to reexamine the
effectiveness of its stormwater
programs, some of which are nearly 20
years old. For instance, EPA is
interested in assessing the level of
accountability that the regulations and
the permits issued under the regulations
provide to MS4s to minimize the
i f pollutants in stormwater.

currently
er discharges from
new development and redevelopment

| directly. However, both Phase I MS4s

and Phase IT MS4s are required through
the MS4 permit to address stormwater
discharges from new development and
redevelopment in their SWMPs, but the
regulations do not include specific
management practices or standards to be
implemented. Among the Phase I
requirements for a SWMP is a
“comprehensive master plan to develop,
implement, and enforce controls to
reduce the discharge of pollutants from
municipal storm sewers, which receive
discharges from areas of new
development and significant
redevelopment. Such plan shall address
controls to reduce pollutants in
discharges from municipal separate
storm sewers after construction is
completed.” (40 CFR
122.26(d)(2)(iv)(A)(2)).

community; use of ordinances or other
regulatory mechanisms to the extent
allowable under State, Tribal or local
law; and measures to ensure adequate
long-term operation and maintenance of
BMPs. The Phase II rule recommends
(but does not require) that the program
to address stormwater from new
development and redevelopment should
attempt to maintain pre-development
runoff conditions by installing and
implementing stormwater control
measures.

As stated in the report, the NRC found
that “stormwater permits leave a great
deal of discretion to the regulated
community to set their own standards
and to self-monitor.” As a result, across
the Nation there is inconsistency in the
NPDES program and in stormwater
management programs required by
NPDES permit with respect to
stormwater discharges from MS4s
caused by stormwater discharges from
development. Despite the lack of
specificity in the current regulations,
some permitting authorities have
required controls for stormwater
discharges from developed property that
neutralize the impacts from stormwater
by promoting practices that retain
stormwater on-site through infiltration,
evapotranspiration, or stormwater reuse.

pl

Phase II regulations include post
construction requirements as one of the
six minimum control measures to be
addressed in the SWMP, Small MS4s
must “‘develop, implement, and enforce
a program to address” stormwater
discharges from new development and
redevelopment projects of one acre or
greater to “ensure that controls are in
place that would prevent or minimize
water quality impacts.” 40 CFR
122.34(b)(5). The program must include
strategies including structural and/or
non-structural best management
practices (BMPs) appropriate for the

Proposed Information Collection
Request (ICR)

EPA has proposed an Information
Collection Request (ICR) to collect data
to support this effort to strengthen the
stormwater regulations (published
October 30, 2009, 74 FR 56191). The
proposed ICR discusses the
administration of three questionnaires:
The first for the owners, operators,
developers, and contractors of new
development and redevelopment; the
second for the owners and operators of
MS4s (including those not federally
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regulated); and the third for the States
and territories. The data collected
through this ICR would support EPA’s
rulemaking activities by providing EPA
with information to characterize the
current level of stormwater controls and
stormwater control measures; the area
currently covered by federal and state
stormwater requirements; the current
burden and expenditures by States and
MS4s associated with existing
requirements; and technical, financial,
and environmental data needed to
quantify the incremental pollutant
removals, compliance costs, and
impacts for various regulatory options
that EPA might consider. Under the
proposed ICR, EPA seeks any available
information concerning current
stormwater control practices, including
those referred to as green infrastructure
or low-impact development. For further
information, see: http://www.epa.gov/
npdes/stormwater/rulemaking.

II1. Input on Stormwater Practices and
Considerations for Modifying
Regulations

Today’s notice is being issued to make
the public aware of opportunities to
provide input on current stormwater
practices and to inform the public of
and solicit comment on EPA’s
preliminary considerations for
modifying or supplementing EPA’s
stormwater regulations. EPA is
accepting information during the
listening sessions and/or by submission
of written comments in order to gain
early public input on stormwater
practices and regulations.

A. Solicitation for Additional Input
Regarding Stormwater Control Practices

1. In addition to the information
collection request described above, EPA
is soliciting comment and input from
the general public concerning current
stormwater control practices, as well as
information concerning innovative
approaches to stormwater control. In
particular, EPA is seeking information
on the following aspects of structural
approaches to stormwater control:
design, performance, operation and
maintenance, capital and lifetime cost,
and environmental and economic
benefit information on practices that
retain stormwater on-site through
infiltration, evapotranspiration, or
stormwater reuse, EPA solicits comment
and input on these retention practices
that have been used for “green field”
development, redevelopment (where
there was some pre-existing
infrastructure), and retrofitting existing
development. While a significant
amount of data has been collected and
is available (see, EPA’s Urban BMP

Performance Tool (hitp://www.epa.gov/
npdes/stormwater/urbanbmp) or the
International Stormwater BMP Database
(http://www.bmpdatabase.org)}, EPA is
accepting any more recent information
that is not already available in these
databases.

2. Cost comparisons of different
stormwater management approaches for
specific sites. EPA solicits comment and
input on different stormwater
management approaches, including
comparison of stormwater management
systems that rely primarily on
conveyance and d}:atention of excess
discharge with stormwater management
systems that relies primarily on on-site
retention. Cost comparisons should
preferably be between similar sized
projects and/or between individual
management methods of similar scope
and capability.

3. Design, performance, operation and
maintenance, capital and lifetime costs,
and environmental and economic
benefit information for communities
and/or site owners or operators that
have elected to modify or retrofit their
stormwater management practices for
existing development, as a separate
effort that is not in conjunction with
redevelopment. This may occur if the
existing stormwater management
practices were insufficient to reduce
pollutants, restore habitat and stabilize
stream morphology, or to correct past
mistakes. This may also occur as part of
a larger watershed restoration plan. EPA
is also soliciting comments and input
on: where retrofit practices have been
installed, what the drivers were for the
project, and information on the specific
retrofit practices that were installed.

4. EPA is also soliciting comments
and input on monitoring information
that may have been collected to show
the impacts of stormwater control
measures on water quality and/or flow
rates in the receiving waterbody. This
includes information on the effects of
retrofits for existing discharges (before
and after installation, if possible), as
well as any water monitoring
information obtained before and after
new development and redevelopment.

B. Preliminary Considerations for
Modifying/Supplementing EPA’s
Stormwater Regulations

By today’s notice, EPA is informing
the public of its preliminary
considerations for modifying or
supplementing EPA’s stormwater
regulations and soliciting public input
on these considerations. The following
are ideas that EPA is considering for
strengthening the stormwater
requirements and for which EPA seeks
input:

1. Expand the area subject to federal
stormwater regulations. EPA currently
requires MS4s within Census-
designated urbanized areas to apply for
permit coverage (see http://
www.epa.gov/npdes/stormwater/
urbanmaps for maps of all urbanized
areas). Based on the 1990 Census, there
are 405 urbanized areas in the United
States that cover 2% of total U.S. land
area and contain approximately 63
percent of the Nation’s population.
Under the present regulations,
development that is occurring outside
cwrrently regulated MS4s may not be
subject to federal controls to protect
water quality notwithstanding the fact
that the resulting stormwater discharges
may be contributing to waterbody
impairment. For example, for Phase II
MS4s, only the portion of the municipal
jurisdiction (i.e. township) that is
within the Census-designated urbanized
area is required to be regulated, which
may leave stormwater discharges in
parts of the jurisdiction unregulated.

EPA solicits comments and input
from the public on the need for
expanding the area subject to federal
regulation, and, if needed, how to
expand the coverage of the federal
stormwater program beyond the Census
urbanized area boundary. EPA would be
interested in views on (1) How to
identify the appropriate jurisdictional
boundaries for permit coverage,
including the township, county, sewer
district, or others; (2) how to identify
areas that should be covered based on
development pressurss and to protect
water quality; and (3) whether EPA
should consider regulating stormwater
discharges from particular types or sizes
of development that are not covered by
an MS4 permit.

2. Establish specific requirements to
control stormwater discharges from new
development and redevelopment. EPA
is considering establishing specific
requirements, including standards, to
control stormwater discharges from new
development and redevelopment. EPA
welcomes comments on what standard
or standards could apply to new

_development and redevelopment that

promote sustainable practices that
mimic natural processes to (1) Infiltrate
and recharge, (2) evapotranspire, and/or
(3) harvest and reuse precipitation. For
example, there could be a national
requirement for on-site stormwater
controls such that post development
hydrology mimics predevelopment
hydrology on a site-specific basis. EPA
could establish a suite of specific
options of standards for meseting such a
requirement, for example, on-site
retention of a specific size storm event
in an area, limits on the amount of
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effective impervious surfaces (defined
as impervious surfaces with direct
hydraulic connection to the downstream
drainage (or stream) system, also
referred to as directly connected
impervious area), use of site-specific
calculations to determine
predevelopment hydrology, and/or use
of regionanpeciﬁc standards to reflect
local circumstances. EPA could require
these standards as part of the MS4
permit on a site-specific basis. EPA is
interested in input regarding the need
for and the type of standards to set.
Should the standard be different for
discharges from new development
versus redevelopment and, if so, how
should it differ? Are there specific
circumstances in which (for example) a
requirement for new development and
redevelopment to maintain pre-
development hydrology would not be
advisable or would cause other
environmental impacts? Finally, EPA is
interested in input regarding
responsibility for maintaining
stormwater control measures that
infiltrate, evapotranspirate and/or reuse
water.

The impacts from stormwater
discharges from new and redevelopment
occur not only within the MS4 but also
from sources outside the MS4 regulated
areas. EPA is interested in input
regarding the appropriate framework for
implementing standards for new and
redevelopment outside of the MS4
regulations.

3. Develop a single set of consistent
requirements for Phase I and Phase II
MS4s. EPA’s Phase I regulations
primarily contain application
requirements that identify components
that must be addressed in permit
applications. The Phase II regulations
establish six “minimum measures” that
must be included in an MS4 permit that
were more specific than Phase I. Many
Phase I and Phase II permits address
issues that are virtually identical. EPA
requests input on whether EPA should
modify the regulations to develop a
consistent set of requirements that
would apply to all regulated MS4s. For
example, should EPA apply the six
minimum measures to all MS4s? Should

EPA add other measures? For instance,
Phase I MS4s are required to implement
a program to control discharges for
industrial facilities in their service area.

SUMMARY: In accordance with
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.}, the FDIC may not conduct or
stormwater discharges in areas of sponsor, and the respondent is not
existing develgﬁment through required to respond to, an information
retrofitting of the sewer system, drainage co?]ection unless it displays a currently
area, or individual structures with valid Office of Management and Budget
improved stormwater control measures. (OMB) control number, The FDIC
Stormwater discharge from large areas  hereby gives notice that it is seeking
of impervious cover in developed areas  public comment on renewal of its
is a significant contributor to water “Foreign Banks” information collection
quality impairments in the receiving (OMB No. 3064-0114). At the end of the
waters of urban areas. Changes to the comment period, any comments and
stormwater management practices in recommendations received will be
areas of existing development will analyzed to determine the extent to
reduce these impacts. In some states, which the FDIC should modify the
MStﬁ)ermits now require the MS4 to collection prior to submission to OMB
install retrofit practices that infiltrate or  for review and approval.
otherwise retain stormwater in areas of . .
existing development to reduce these DA.]';EG? Co:?ents nzxgs;g;; ubmitted on
impacts. EPA requests input on whether ~©F D8!0Te Fevruary 6, ‘ )
ADDRESSES: Interested parties are

it should consider requirements for the
invited to submit written comments. All

retrofit of existing development to
address stormwater. In particular, EPA  comments should refer to the name of
the collection. Comments may be

requests comment on requiring MS4s to ) |
develop a long-term retrofit submitted by any of the following

all MS4s? EPA also requests input on
any other modifications to improve the
stormwater regulations..

4. Require MS4s to address

implementation plan that is targeted to ~ methods:
addressing stormwater problems in ¢ http://www.FDIC.gov/regulations/
urban waters. laws/federal/notices.html.

5. Whether EPA should include
additional changes to the stormwater
regulations (for example, requiring
permits to include buffer requirements)
in sensitive areas. EPA is interested in
views on whether it should consider
making any other changes to the current
regulatory program (e.g., specific
structural or nonstructural stormwater
control measures) in addition to the
ones described above to protect
waterbodies in sensitive areas.

Dated: December 17, 2009.

Peter Silva,

Assistant Administrator, Office of Water.

[FR Doc. E9-30627 Filed 12-24—09; 8:45 am}
BILLING CODE 6560-50-P

¢ E-mail: comments@fdic.gov.

o Mail: Leneta G. Gregorie
(202.898.3719), Counsel, Federal
Deposit Insurance Corporation, 550 17th
Street, NW., Washington, DC 20429.

e Hand Delivery: Comments may be
hand-delivered to the guard station at
the rear of the 550 17th Street Building
(located on F Street), on business days
between 7 a.m. and 5 p.m.

A copy of the comments may also be -
submitted to the FDIC Desk Officer,
Office of Information and Regulatory
Affairs, Office of Management and
Budget, New Executive Office Building,
Room 10235, Washington, DC 20503.

FOR FURTHER INFORMATION CONTACT: For
further information about the
information collection discussed in this
notice, please contact Leneta G.
Gregorie, by telephone at (202) 898-
3719 or by mail at the address identified
above.

SUPPLEMENTARY INFORMATION: The ¥FDIC

FEDERAL DEPOSIT INSURANCE
CORPORATION

Agency Information Collection
Activities: Renewal of a Currently
Approved Collection; Comment

Request is proposing to renew, without change,
AGENCY: Federal Deposit Insurance the following information collection.
Corporation (FDIC), Title: Foreign Banks.

ACTION: Notice and request for comment. _ Lstimated Number of Respondents

Should this requirement be extended to and Burden Hours:
: Hours per Number of Times per
FDIC collection response respondents year Burden hours
Application to move a branch 8 1 1 8
Application for consent to operate a noninsured branch ...........ccveceeceneen... 8 1 1 8
Application to conduct activities 8 1 1 8
Recordkeeping 120 10 1 1,200






